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OPINION

On September 7, 1996, Officer Chad Simpson of the Maryville Police Department arrested
the Defendant for driving under theinfluenceand driving on arevoked license. At Defendant’ strid,
the single witness for the State was Officer Simpson, and the defense only presented the testimony
of the Defendant. Officer Simpson testified that he had received several calls about a disturbance
on Keebler Street in Maryville, Tennessee. When he responded, he encountered the Defendant
skidding histiresand revving hisengineinthemiddle of the street. Simpson had the Defendant turn
off hisengine and get out of histruck. He asked to see the Defendant’ slicense, but the Defendant
could not produce alicense. Simpson testified that he knew the Defendant was intoxicated, based
upon the Defendant’ s speech, conduct and smell. He asked the Defendant to take a sobrietytest and
ablood alcohol test, but the Defendant refused. Simpson got the Defendant’ sname and birthday and



checked hisrecord. Hediscovered that the Defendant was driving on arevoked license.  Simpson
arrested the Defendant and took him in for booking, where he was photographed and fingerprinted.
In his testimony, the Defendant denied the entire incident and stated that he was not intoxicated on

that night.

During voir dire, counsel for the State and the Defendant questioned Jason Best, a potential
alternate juror, regarding his employment as a transportation officer with the Knoxville Police
Department. Thecolloquy was as follows:

Mr. Bobo [Prosecutor]:

Juror Best:

Mr. Bobo:

Juror Best:

Mr. Bobo:

Juror Best:

Mr. Cohen [Defense]:

Juror Best:

Mr. Cohen:

Juror Best:

And what do you do for the Knoxville Police Departmert,
Sir?

I’m atransportation officer.

Thefact that you work for alaw enforcement agency, areyou
goingto give moreweight to thisgentleman’ stestimony here,
because he' s alaw enforcement officer?

| don’'t believe so. Everybody isinnocent until proven guil ty.
Think you can be fair to both sides and listen to the proof?

Yes, Sir.

* * *

Do youthink you personally havegot apretty good handle on
whether or not they’'re intoxicated just by being able to
observe them?

Pretty good, yes, Sir.

WEell, then, if we've got -- | know he's not with the same
police department asyou, but we've got an officer with the
MaryvillePolice Department who is probably goingto testify
that he's got a pretty good idea, a pretty good -- he's pretty
well able to tell, to form a good opinion as to who's
intoxicated and who's not. Are you likely to give his
testimony more weight just because of your persond
experience that you fedl you can judge that and if he says so,
then it must be so?

Likel said, it'sjust be based on what he said, | guess. Asfar
as| know, | mean, it'swhat he says and -- | mean, if he says
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he does have that, [9c] it's just . . . what | do, I'm the
transport. | don't make arests. Yes, | do seealot of persons
that are intoxicated. And yes, | mean, by looking at
somebody, yeah, | can tell, | mean, if they’re intoxicated or
not. But | guessit would just be based on what the officer
says, I’ d have to take my judgment from that.

Mr. Cohen: Thank you.

At this point, the parties presented their peremptory challenges to the trial court for juror Best and
another potential aternate juror. Thetria court excused the other juror and announced that juror
Best would be the aternate juror. The defense did not object to juror Best being chosen as the
alternate, and did not ask the trial court to strike juror Best for cause.

ANALYSIS

The Defendant argues that the trial court erred in permitting Best to serve as an aternate
juror. A defendant has the rightto afair trid withan impartid jury, but such aright does not include
theright to any particular jurors. See Statev. Smith, 857 SW.2d 1, 20 (Tenn. 1993). Additionally,
Tenn. R. Crim. P. 24(b) gives thetrid judgetheright to excuseajuror for cause without examination
of counsel. Furthermore, our supreme court has held that “[jJurors need not be totally ignorant of
the facts of the case on which they sit [and even] the formation of an opinion on the meritswill not
disqualify a juror if [he] can lay aside [his] opinion and render a verdict based on the evidence
presented in court.” State v. Howell, 868 S.W.2d 238, 249 (Tenn. 1993).

Here, thejuror testified that he could serveasafair andimpartial juror. The Defendant asked
the juror if he would be biased and the juror replied that he would not. The Defendant did not
exercise his peremptory challenges to strike the juror. Neither did the Defendant challenge the
selection of thejuror and request that he be stricken for causeby thetrial court. “[A] defendant must
not only exhaust his peremptory challenges, but he must also challenge or offer to challenge an
additional prospective juror in order to complain on appeal that thetrial judge’ s error in refusing to
excuse for cause rendered his jury not impartial.” State v. Doelman, 620 SW.2d 96, 100 (Tenn.
Crim. App. 1981). Itisclear the Defendant did not challenge the sel ection of juror Best. Moreover,
there is nothing in the record to indicate that juror Best actually served on the jury. Therefore, any
error in refusing to excuse him for cause does not, initself, entitle the Defendant to anew trial. See
State v. Thompson, 768 S.W.2d 239, 246 (Tenn. 1989).

For the foregoing reasons, we affirm the judgment of thetrial court.

THOMAST. WOODALL, JUDGE



